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OPINION

Thedseroant wasfound gty by ajury ofaggraveted sex el bettery. Thetrial court sertencedithedefercarnt
toatemdf twelveyearstobesavedintihe Temnessee Departrrent o Garrection.: Thedeferobrt’'ssUosequent nationfor anew
trid wes dened by the tid cout. The deflendant now gapess and cartendss thet the evidence is inauffidert to Sutain his

anvdionandtat hssateneisexssawe

Thedgedat’'sanvdiongensfiomevantsthet coourredanJure 28, 1997. Accad ngiothevidim Vida
Badkas, atabaut 400p. m thet akemoon, shesawtedefencartautsice: Thevidimtestifiedtet shehedknoanteddfendart
forthepedt fatyyears. Thevidimfutherstatedithet thedelencant wesiUllyanare of herleftsideweskness’ causad byastoke
because he hed asked abaut her cardiion ana piaraccasion. Sce shewes natfedingwel thet day, the vidimasled the
defendhart tohuyapedkd dgaettesfarher. Thedgiadart agesd. Shatlytheresfter, thedslendbrt itunedwithihecigaettes
thevicimrequested andste unlackedhe saeen cba. At this point, the defendant opened the soreen daor, pushed the vidim
tothefaa;, andsat doananhercouch. Thedsiedart beganbdrirkabeer andignaedthe idinisregeststhet heleave her

hore

After the deferdart firished dinking the beer, he pushed theidimdoanante couchandbegentoforde
her breestsardhuttocks andnubhis hend betweenher legs. Athaghthe vidimitriedtostapthe defercirt, duetothefadt thet
she hedonly partia use ofherleft hand itwes difficuitto proietherself,. \Whle the defencant prned the vidim o the couch, he
dhoed herandattenpied bremoe herdress. Thevidimthenbit the defendant shendandhe begento aurse ather. Thevidim
pded papduefiameandhittheddendart. Thedsendart respondedby hitinghevidiminte mouhand ontherigt sice
o her reed withhisfist. He aoninued bty toremowe her clahing butwes unsLccessful. The deledant wesaetouraphis
onnpansandexposehimsd othevidim. Theddendart igpestedy tddhe vidim ‘hitch, if youdarit gpenyour legs amgaing
tokil you” It wesatthis pairt thet the idimwes ade topull the deledart’s shitt over s heed and pishimaff fher. She

thengatup, renaraundthefloar, andbegenibkidkim: Aterthe delencant ranaut the doar, thevidimcdled e pdice



Atid, ThomesCadndll, aMenphispdlice dfficer, tedtified et whenhearivedanthesoene, thevidimned
aredmakanthesdedher faoe, abugtedlip, and tethered” dathes: Thevidimthenidertifiedhedeferdant, whovessanding
onthecomerd thestredt, as Her dtaclker. Threddfedantwes arestedanddacadinaperd car. Acood ngio Officer Canl,
thedgendhrt bestonthe car windowandid dtrevidinf | getery ineautdf thisl amgaingioget you” Officer Cadnell futher

tedtified et the delendart sSrdled ilogy o dadnd, hed dured osech and oodsat eyes, andwes unsisedy anhisfeeet.

Thedserchrt nrovaonendsthet theevidenceisinaffident tosuppat af ndng aiguilft beyordaressaretde
dout Thedgendant besesthis aotention andleged inoonddendesinte vidinis saterert tote pdice, hertestinony a
the pdiminaty heating andhertegtinony atthe serterdng healing. Thedgencant agLes thet the Sate produiced nonatetid

aeddeestimony o the delerdart’s gt

Adeltart delergngthesuffidencyd theprodf hesthebuden dfil ustiatingtothisCautwhytheevidence
isinauffident tosuppartt the verdd ituned by thetier o fadt inhisar hercase: Ths Gout wil ntditub averdid dfguilt for
bk o auffidert evidence unless the facts cantaned intheremrdard anyinfererces which naybedrann franthefads are
inaffidert, ssameter o law; fararaiond tier o fadt toindthe defendartguilty beyordareesoreldedoua Satev. Tupe,

630 SW913 914 (Tern 1989

Whenanaoousad chellengesthe affidency of the anviding evidence, wemustieviewthe evidenceiinthe
ligt mogt favorebleto tre poseaution indetemining Wiehe “any retiond tier df fact coud have found te essartid deerts
dtheainebsyodarssasiedot” Jadsonv. rgnia 443US. 307,319 (19/) Wedonarenegha re-evduetete
evidence ad ae required to afad the Sete the strongest legitinete iew of the prodf aortained inte record aswe asdll

ressaelle ad legtirete inferences wichmay ke draanthereram Satev. Caloege, 571 SW2H 83, 85 (Tem 1978)

Quesias aoncerning he crediblity of winesses, thewejt andvelle b begventote evidenee, aswd
asfadud issuesraisadbythe eddene areresaved by thetrierof fat, ot this Gout. Calbege 571 SW2A832, 836 Aguilty

verda redered by the juy and gopoved by the tid judge aooredits the Estinony o the winesses farthe Sete, ada



pesuTpionaguilt rgdaces the presunption diinmocence. Saie v. Giaoe, 493 SW24474, 476 (Temn. 1973)

Thedeerdart dainsthet the evidenceisinsufident to suppart his aonvidionbecause o inoorsigendes
intevidims staierrentiothe pd ceandherestimary. Hovever, trese dlegedincorsistendescancemwheter the delerdert
eqosad himsd othevidim, the exentofthevidins disatality, andtrevidinisdainsthet shehit thedderdart andbit isherd
eenthoughOfficer Benntestifiedtet heddnat seeanymaksontheddendart arhisdating Thedserdart hesnat dlleged
ayinoragendesintevidimistesimonya datevernt iegardngctsestadisinghe dements dfaggavaied s ettery.
Inaddition, & swithinthe povince ofthe trier offadt, inthis case the iy, to detemne the aedlity ofwitnesses. Inthe case
a bar, the ry dovioudy credited hetegtinony o thevidim  Astret iswkhintheirprovinee, the delendant’saontentioniswihout

ment.

The deerchrt next aotends thet his seteeis exaessve. When adglercart compains o his ar her
srtee wenustcondudtadenovoreviewwihapresunplion ofcaredness. T.CA 84035-401(0). Thebudend donig
thet the sertence s inpoper is ypon the gpeding paty. TCA 840-35401(d) Sertendng Commissan Gomerts: Ths
presuTpion, honeve, ‘is cadtioned yoon the afimative shoning inthe recad et tre trid court arsicered the sentacirg

prircidesard d relevart fads andarcurstanees” Setev. Ady, 83 SW2d 166, 160 (Temn 1991)

Indeiemming the spedfic sertee and the posshle combration dfsentenang ateretives, thecourt Sl
aonsicer thefdloning : (1) anyevidence fromthettiia and sentending heating, @) the pesertence repat, ) the pinddes of
sredrgandteargurentsconoerningsartendrgatteretives, @) theraireandderadeisticsof thedferse, (5) irfamation
offeredbythe Sate ar the deendart concarmingenrendngand tigeting ectas asfoudin TC A 8840-35113ad-114, ad

© the deerclrt’'sgatenenisinhisar heroanbehaf aoncerning sentendng. TCA 840-35210(h)

In addion, TCA §40-35210 provickes thet the minimumsertence wihin the range s the presLnive
stee Ftheeaeentandngandnitigatingiadtas, the cout must Siart atthe nininumsenience nthe range anderhance

the satene ss grquiate o the errercamantfadas and then redce te serteee wihinte rage as gpqide oo the



mitigetingfectas. If therearenomnitigaingectas, the court ey st the sertencedoove theminimuminthet rangeout still within
trerage Thewegt tobe gveneachfadarisleft tohe dsaetion dthetrid judge. Satev. Setan 854 SW24116, 123

(Tem Qim App. 190).

Thetril coutsentenced the deendantas aRange | sendard dflender andimposed atnele yeer sertence
Indeerminngthe gopopriatesertence, thetria aourt godiedtefdloning enhencemerntfactas: (1) thedelendart hesaprevios
hstay df climind cavidiors a aimind behaviar; (4) avidimd thedfersewespaticlalywinead e, (5) thedgendart trested
ardloned avidimto be restedwth exostiondl austty duringhe cammmissond the dferse (6) the persodl injuries irflicted
uoonthevidimwere particuarty greet; (7) the dfense invved avidimand wes committed o g atify the delendant’s desire far
dessure arexdtenet; @) the ddedart hes apraviaus higtay of unwillingness to conply wih the condtions of a seneence
inavingreleese o the communty; (11) thefd any resuited inbodly injuy andhe defendart hes previaldybeenaonvided of
afdanythet resutedindesth ar bodlyinjuy; and (16) the aire was comimtted under dirourrsiances uncerwhich the poertia
forbodly inury toavidimwes geat. T.CA 840-35-114. Theddfendart does it clellerpethetial cout' sgdicationdfadas
(Dad@. Weirdtet thetid aoutimpoperly gdied severd entencamentfadtas. Assudh, aurredewdthe delendart’s

senence is de novo Upan the record wihout a presunplion of cormedness.

Theddferdart rowctellerges tretrid caut's gydicationd facta (5), thet the deferdiart tregied the vitim
withexostiondl auetty. Theddendart agues thet thesamefed sthet waresedtoentencethe Cess Elany of s betery
tothe Css B any of aggraveied sexudl betiery cannd be used o futher enrence aseniencefor aggravaied sexuel betiery.
Tregydictiondffadtar (5 requires aindng dicudtyover andaoethet inneantly atedarttote dferse. Saiev. Legrs,
9Bb SW20 845, 849 (Ten. Gim A 1997). Thefactthat bodly njury is an demant of aggyravated sexud bettery inthe case

at kar cbes rot recessaily precludeayplicaionof ths enrercarert fador. Seeid

Inthecasea bar, thedeladart pushed thevidim awonanhe knewhed oy pertid use o herlelt S, to
thefloo. Heddedhenwhleprminghertothecouch: Heht herinte heedand mouhwithhisfist. Hetheneposed hinsdf

toher. He repestedy called her albitch and thieetered herlife. The atiack lasted appoxinetely are hour. The dbfercart



atinued totregen tevidimaterhewes arested ad dacedinapard car. - hligt dthetoregang fcts, the deledart
trested e vidimwih excgtiond auety over and aboe thet inherertly atendarttothe dffense d aggraveied sexud betiery.

Thus, fectar (5 wasprqoety gpodedto the ae d bar.

Thedsedart delengesthetriad cout'sgpdicationdfadtar 6), thet the parsard inuiesinflided uponte
vidimwee pariclaty gegt, and fctar (8), thet the delendirt hes a previaus hitay of unwillingness to comply with te
conditions of a sernience involing release in the conmunty.: There s no prodf in the recard 0 suppatt anlinference tet the
vidinisinuieswee patiodalygeat. Ihaddtion, thereisnoprodfinterecordiet thedgfercart hesever falledio conplywith

cadtias d asataceinvdvingrdesseinthe carmunty. Thesefactorsaretrerdaeingicade

Thedderdart dsoddlengesthetrid aourt's goplication of factar (7), thet the dferseindved avidimand
wescanitted togratify the defencart’s desirefar deasurear exatenart. The Temessee Supreme Gout hespreviaudy hdld
thet factar (7)isnat gpplicable b casesinvaving aggavated sed H betery becausethisdferse neaessailyindudes treintert
togatifyadesrefapessureaexataret asandeaert. Setev. Kssnoer, 92 SW20482, 489 (Temn 1996) seeakso Sate

V. Watton 988 SW2A 724, 73 n6 (Tem. 1997). As udh, fectar (7) is not an goicalde enharcarernt fador intheceseat Ler.

Thedeerdbrt challengesthetrial caurtsaplicationof fectar (11), thet thefd anyresuitedinbodily injuy and
the deercint hespreviaudy beenconvded dfafdany thet resuited indeghh ar bodilyinjuy. Astereis noprodt intereaard

thet the delendiarnt hesrevioldly bbeenaonvided dfafdany thet resuitedindegh ar bodily inuy, thisfadtarisasoingdicalde

1

Thedeendantnext ddlegesthetrid cout'sgodictiondfadtar (16), thet the aimewes committed under
drcurstanoes underwhich the poertid forbodily injuy to avidimwes geet. The defercarnt aonterds thet thisfadaris an

essatid denment dagy adted sed betay adherefoeirgdicaleasanahacarat facta. Astheddendat wesfourd

! The presentence report does indicate that the defendant has been convicted of aggravated
assault and armed robbery. However, the record is devoid of any evidence indicating that these felonies
involved death or bodily injury.



quitty df thedrerged dferse of sex l battery anthe goundss thet heengegedinsex d aontact wihihe vidimand caused bodily

inuy tohe, weageethat fadar (16)isingdicadeintiscase

The sertendng range for aggraveied sl bettery, a Cass B dony, uder Range | isntt lessthenaght
nor noethenwweveyears TCA 840-3B112A8) 2 Thetrid aourt sartenced the defercirt to e twele year maxamum
stee Theneefad tret thetrid cout eraneody gdiedenrencamantfacias doesnat enitlethedefercarttoaredction
inhssertence. Satev. Lavender, 967 SW24 808 808 (Tem 1998 The record sypparts the gpdication df enhercenrernt
fadas (1), @), and ©) tothe defendart s serternce and there are no godicale mitigeting fadas. Weind hesefctas tole

sufficiert to sugpat thesentence inpasad by tre trid caurt.

Acardingly, the deledant’s aonvidion and serterce are afimmed.
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